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1. PRECEDENCE 

 
This SFT applies to Products supplied for the KC-390 program (“KC-390”). All terms and 
conditions contained in this SFT are in addition to the terms and conditions referenced in the 
Order and Agreement. In the event that there are any conflicts between the terms contained in 
this SFT and the Order and Agreement then the order of precedence shall be: 
 
i) The Order 
ii) This SFT 
iii) The Agreement 

 
2. DEFINITIONS 

 
Except where otherwise amended, all definitions within this SFD shall have the meaning as set 
out in the Agreement unless otherwise defined below:  
 
“Aircraft”  shall mean the aircraft which are or will be designed and 

manufactured by Embraer for military cargo transport, known as KC-
390, or any substitute designation for such aircraft as selected by 
Embraer; 

 
“Aircraft Certification”  shall mean the type certification of the Aircraft by ANAC, EASA, FAA, 

TC and the certification of the Military Specificities by the Military 
Certification Organization of the Brazilian Air Command (COMAER), 
and any other Airworthiness Authority, if applicable;  

 
“Airworthiness Authority”  shall mean ANAC, EASA, FAA, TC (as these are defined herein) or 

such other airworthiness authority by which the Products may be 
certified, pursuant to the Technical Specification; 

 
“ANAC”  shall mean Agência Nacional de Aviação Civil, the Brazilian 

Airworthiness Authority or any successor thereto;  
 
“EAI”  shall mean Embraer Aviation International; 
 
“EASA”  shall mean the European Aviation Safety Agency , the airworthiness 

authority of  the European Union  or any successor thereto; 
 
“EDC” or “Embraer’s    shall mean any company, which performs an Embraer support  
Designated Company” solution program concerning the Products; 
 
“EFP” or "Embraer  shall mean all Embraer property furnished by Embraer or Furnished 
Property" Purchaser to Supplier; 
 
“Embraer”   shall mean Embraer S.A.; 
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“Excusable Delay” shall mean a Force Majeure event; the act, omission or default of the 
other Party or a stop work notice is issued to the extent that it 
delayed the Supplier 

 
“FAA”  shall mean the United States Federal Aviation Administration or any 

successor thereto; 
 
“Force Majeure Event” shall mean an event or events beyond the reasonable control of the 

affected Party which could not have been avoided by steps which 
might reasonably be expected to have been taken, such causes to 
include without limitation acts of God, natural disasters, fire, floods, 
explosions or earthquakes, epidemics or quarantine restrictions, any 
acts of the Government of the Purchaser or the Supplier, war, 
insurrection or riots. 

 
“Intellectual Property” shall mean the rights of ownership related to human ideas that have 

market value, including without limitation inventions, patents, 
designs, trade secrets, processes, software, data, formulas, 
copyrights, service marks or trademarks, as well as the application or 
registration of a copyright, patent, design, service mark or trademark; 

 
“Military Certification shall mean the Military Certification Organization defined by the  
Organization”  COMAER and any other military certification organization by which 

the Military Specificities may be certified, pursuant to the Technical 
Specification;  

 
“Military Specificities”  shall mean any system, feature or aspect of the Aircraft, in addition 

to the configuration of the basic Aircraft, as per RBHA 25, aimed at 
fulfilling the requirements and needs specific to the military 
operation;  

 
“Program” shall mean all activities related to Orders placed in support of the KC-

390 Aircraft program; 
 
“Proprietary Information” shall mean all information or data, whether or not marked or 

otherwise specified as proprietary or confidential, related to the 
Program which concerns a Party’s technology, trade secrets, know 
how, existing or future products, financial or corporate information; 

 
“Resident Team” shall mean the group of employees of a Party selected by such Party 

to work on the Program at the other Party’s facilities pursuant to 
Section 10.2. 

 
“Subcontractor” shall mean any manufacturer and/or supplier, excluding the Supplier, 

which manufactures and/or supplies any portion or part of the 
Products, pursuant to the instructions and/or contract of the Supplier; 

 
“Technical Publications” shall mean all data in regard to operation, maintenance, quality 

control or any other relevant data or part thereof, necessary or useful 
for the complete and satisfactory use, operation, installation, 
maintenance, servicing or overhaul of the Products provided by the 
Supplier hereunder. 
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3. ADDITIONAL PROGRAM SPECIFIC TERMS AND CONDITIONS 

 
This SFT details the additional terms and conditions applied for all Orders placed by the Purchaser 
and accepted by the Supplier for Products including through life support repair services for the 
KC-390 customer: 
 

3.1. RESCHEDULING 
 

3.1.1. Postponement: when requested in writing by the Purchaser, the Supplier shall postpone 
Products deliveries to accommodate changes in the Aircraft production schedule for a period 
of not more than three (3) months, provided that one (1) month notice is given, at no cost to 
the Purchaser.  
 

3.1.2. Acceleration: when requested in writing by the Purchaser, the Supplier shall use its 
reasonable efforts to accelerate Products deliveries to accommodate an increase in the 
Aircraft production schedule, at no extra cost to the Purchaser. 

 
3.2. SOURCE INSPECTION 

 
3.2.1. At any time, the Purchaser may, at its sole discretion, elect to inspect Products, Spare Parts, 

Technical Publications and/or processes related to commercial, engineering, quality and 
material processing control relating to the Supplier’s performance under this Agreement at 
source, including all Product packing and accompanying documentation at the delivery point, 
by providing the Supplier with a prior written notice of ten (10) working days before the date 
of the intended inspection.  
 

3.2.2. The Supplier agrees that Embraer and /or the Airworthiness Authority and Military 
Certification Organization representatives shall be entitled to inspect and evaluate the 
Supplier including, but not limited to, the Supplier’s facilities, systems, data, equipment, 
personnel, testing and all work-in-process and completed work. 
 

3.2.3. The Supplier shall cause its subcontractors to authorise Embraer and/or Airworthiness 
Authority and Military Certification Organization to conduct such inspections on the same 
basis. 
 

3.2.4. The Supplier shall be responsible for the payment or reimbursement to the Purchaser, as the 
case may be, of any and all substantiated and reasonable costs and expenses incurred by the 
Purchaser in connection with source inspections and any other actions that may be necessary, 
at the Purchaser’s discretion, as a result of the Supplier’s recurring non-compliance with the 
terms of this Section 6. 

 

3.3. COST SHARING 

 
3.3.1. The Supplier shall be responsible for the payment or reimbursement to the Purchaser, as the 

case may be, of any and all substantiated and reasonable costs and expenses incurred by the 
Purchaser in connection with any costs and expenses related to additional testing or flight 
test hours resulting from failure of the Product to meet the Specification.   
 

3.3.2. The Supplier shall provide support to tests (ground/flight/rig) as may be required by the 
Purchaser. 

 
3.4. SUBCONTRACTING  

 
3.4.1. Upon the Purchaser’s request, the Supplier shall provide its subcontractors list relevant to the 

Products and Spare Parts. 
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3.4.2. In the event that the Purchaser has any concerns regarding the Supplier’s selected 
subcontractors then the Parties will discuss in good faith Purchaser’s concerns and the 
implications associated with changing a particular subcontractor if so requested by the 
Purchaser. 
 

3.4.3. Upon the Purchaser’s request, the Supplier grants the right to the Purchaser to: (i) review any 
subcontractor’s qualification report or any information regarding subcontractor’s experience, 
capabilities and performance and, (ii) audit subcontractors in regard to compliance with the 
Purchaser’s standards.  If any such audit occurs, the Supplier shall accompany the Purchaser. 
 

3.4.4. Whenever possible and applicable, the Supplier’s subcontractors shall be qualified by the 
competent Airworthiness Authority. 
 

3.4.5. The Supplier agrees that it shall not subcontract any other aircraft manufacturer or respective 
subsidiaries, branches or affiliated companies for the Program. 
 

3.4.6. The Supplier is entirely responsible for the management of its Subcontractors, and no 
subcontracting, with or without the Purchaser’s consent, shall relieve the Supplier from any of 
its obligations under this Agreement or prejudice any of the Purchaser’s rights against the 
Supplier 
 

3.5. OFFSET 

 
3.5.1. With respect to work covered by this Contract, the Supplier agrees to reasonably cooperate 

with the Purchaser in the fulfilment of any offset obligation that the Purchaser may have 
accepted or will accept as a condition for the sale of the Products. 
 

3.5.2. In the event that the Supplier is either directed by the Purchaser, or on its own solicits bids 
and/or proposals for, or procures or offers to procure any Products or Services covered by 
this Agreement from any source outside of England, the Purchaser shall be entitled, to the 
exclusion of all others, to all industrial benefits and other “offset” credits which may result 
from such solicitations, procurements or offers to procure. 
 

3.5.3. The Supplier shall take all actions that may be required on its part to assure that the 
Purchaser receives such credits in full and will assist the Purchaser in working with the 
appropriate government officials to obtain the offset credits being sought.  The Supplier 
agrees to report to the Purchaser any such foreign procurement activity if and when said 
activity occurs.   
 

3.5.4. The Supplier shall use its commercially reasonable efforts to entirely or partially (i) 
manufacture or repair the Products in a Brazilian facility or (ii) outsource any part or service 
from Brazilian aerospace sources, to comply with applicable governmental credits 
compensation commitments. 

 
3.6. PROGRAM SURVEILLANCE  

 

3.6.1. Plant Visits 
 

3.6.1.1. The Supplier hereby grants, and shall cause subcontractors to grant, to the Purchaser 
and Customers the right to visit the Supplier or subcontractors’ facilities during operating 
hours to review progress and performance of production, schedule, quality and protection 
of the Purchaser’s Proprietary Information.  The Supplier agrees and shall cause 
subcontractors to agree that any Purchaser or Customers’ authorised representative shall 
be allowed access to all areas used in the performance of this Agreement. 

 
3.6.1.2. In case such access is subject to the regulations of any governmental agency 

regarding admissibility and movement of personnel at the Supplier’s or subcontractors’ 
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premises, the Supplier shall use its best efforts to, and shall cause subcontractors to, 
reduce the period necessary to obtain access to all areas used in the performance of this 
Agreement to the Purchaser and Customers. 
 

3.6.1.3. The Purchaser shall provide ten (10) working days notice to the Supplier in writing 
prior to any visit contemplated herein.  The notice shall contain the names and positions 
of the visiting personnel and the duration and purpose of such visit. 

 
3.6.2. Resident Team 

 
3.6.2.1. Subject to a written request from the Purchaser, the Supplier agrees, and shall make 

reasonable efforts to obtain its subcontractors agreement, that the Purchaser and / or 
Customer may, at its sole discretion, and for such period as it deems necessary, place a 
Resident Team at the Supplier’s or subcontractor’s facility.  The Supplier shall accompany 
any Purchaser and / or Customer Resident Team placed at a subcontractors facility.  It is 
agreed that the Purchaser and / or Customer Resident Team is not authorised to give 
direction directly to Supplier’s subcontractors.  
 

3.6.2.2. The Resident Team shall function under a resident Purchaser manager who will 
supervise the Resident Team activities.  The Resident Team shall be allowed access to or 
to review, as the case may be, all work areas and technical data including, but not limited 
to, program status reports, management reviews, manufacturing processes and 
equipment, drawings, blueprints and calculations used for or relating to Supplier’s or 
subcontractors’ performance of this Agreement. 
 

3.6.2.3. The Supplier hereby agrees to provide the Resident Team, at no cost to the 
Purchaser, with office space, desks, telephones, stationery supplies, filing cabinets, 
communication facilities including high speed internet access and any other items 
reasonably requested by the Purchaser.  A reasonable portion of the Resident Team’s 
working area shall include space for private telephone calls, meetings and similar 
activities. 

 
3.7. WARRANTY  

 
3.7.1. The warranty provisions contained in the Agreement shall apply for 24 (twenty four) months 

after delivery of any Product or Service to the Purchaser or Embraer, whichever is the later. 
 

3.7.2. The turn-around time for any Product which is the subject of a warranty issue shall be twenty 
(20) calendar days from notification of defective Products in accordance with the Agreement. 
 

3.8. LIQUIDATED DAMAGES 

 
3.8.1. In addition to any liquidated damages recoverable by Purchaser under the Agreement, the 

Supplier shall compensate the Purchaser for damages incurred by the Purchaser or by its 
Customers, for which the Purchaser is legally or contractually obliged to pay and which have 
arisen by virtue of a delay in delivery of Aircraft caused directly by a delay in delivery of the 
Products or Services by the Supplier.  The Purchaser and the Supplier agree to co-operate 
with each other and provide to each other all relevant information and all reasonable 
assistance in connection with any claim for Purchaser damages hereunder to minimize the 
amount of any Purchaser damages envisaged under this Section. 
 

3.9. EXPORT LICENCE 
 

3.9.1. Denial or revocation of an export license will only be construed as an Excusable Delay under 
this Agreement if the export license is denied or revoked for reasons not attributable to the 
Supplier and/or subcontractor and after the Supplier has demonstrated to the Purchaser’s 
reasonable satisfaction that: 
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3.9.1.1. The Supplier and/or subcontractor has taken commercially reasonable actions 

including filing with the proper governmental authorities the export license application and 
documents in support of the export license application pursuant to the applicable laws and 
regulations, including a comprehensive and complete letter to the relevant governmental 
agency explaining the details of the export, re-export, transfer, or release; and 

 
3.9.1.2. The Supplier and/or subcontractor has used its reasonable efforts to obtain approval 

of the export license application or otherwise demonstrates that the export cannot be 
made due to applicable law.  Denials of licenses in all other circumstances will not be 
construed as an Excusable Delay. 

 
3.10. INTELLECTUAL PROPERTY 

 
3.10.1. The Supplier acknowledges and agrees that any and all Intellectual Property created in the 

performance of this Agreement which has been funded by the Purchaser (“Foreground IP”) 
shall belong exclusively to the Purchaser.  
 

3.11. PUBLICITY AND CUSTOMER CONTACT 
 

3.11.1. No information relating to the subject matter of this Agreement including, without limitation, 
news releases, photographs, films, advertisements, public announcements and denials or 
confirmations of such public announcements, shall be disclosed or otherwise made available 
by the Supplier to any third party without Purchaser’s prior written consent.  The Supplier 
agrees to reasonably assist in advertising campaigns and promotion for the Aircraft as 
directed by the Purchaser. 
 

3.11.2. The Purchaser is responsible for all contact with Customers regarding the Program and the 
Aircraft, as well as any other Purchaser programs.  The Supplier shall not make any contact 
with actual or potential Customers on the subject of the Program or without the Purchaser’s 
prior written consent, and the Supplier shall respond to any enquiry from actual or potential 
Customers regarding the Program and the Aircraft by requesting that the enquiry be directed 
to the Purchaser copying the Purchaser in its response. 
 

3.12. GENERAL 

 
3.12.1. Each Party shall be responsible for the compensation, salary, personal accommodations, 

medical and insurance coverage, travel and living expenses of its own representatives and 
Resident Team staff visiting or placed at the other Party’s facilities. 
 

3.12.2. Each Party (the “Indemnifying Party”) hereby agrees to indemnify and hold the other Party 
and the other Party’s officers, employees and agents (collectively the “Other  Party”) harmless 
from and against all actions, claims, demands, liability, losses, costs and expenses (including 
the reasonable costs of defending and the actual costs of settling any action, claim or 
demand) for personal injury, death or property loss which may be brought or made against or 
suffered or incurred by the Indemnified Party, solely caused by the negligence or wilful 
misconduct of the  Indemnifying Party’s representatives while upon the Indemnified Party’s 
property and while carrying out their activities under the Program. 
 

 
 
 
 


