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1. PRECEDENCE 

 

This SFT applies to Products supplied for the Jaguar Over Wing Launcher programme (“JOWL”). 

All terms and conditions contained in this SFT are in addition to the terms and conditions 

referenced in the Order and Agreement. In the event that there are any conflicts between the 

terms contained in this SFT and the Order and Agreement then the order of precedence shall be: 

 

i) The Order 

ii) This SFT 

iii) The Agreement 

 

2. DEFINITIONS 

 

Except where otherwise amended, all definitions within this SFD shall have the meaning as set 

out in the Agreement. In all of the following clauses, “Buyer”, “Purchaser” or “Authority” shall 

mean Flight Refuelling Limited and any reference to “Supplier”, “Contractor” or “Subcontractor” 

shall mean Supplier except where indicated to the contrary by an asterisk (*) where MBDA or 

Customer shall mean MBDA. “Goods”, “Products”, “Supplies” shall have the same meaning as 

Products as contained in the Agreement.  

 

3. The following prime contract special provisions are incorporated into the Agreement and are 

applicable for Products supplied for JOWL: 

 

3.1. CONTENT SUBJECT TO EXPORT CONTOLRS 

 

3.1.1. The Supplier warrants that the Products will not contain any items that are subject to 

the US International Trade in Arms Regulations (ITAR). The Supplier shall not increase 

this content unless an item within the Products becomes subject to ITAR through a 

change in US control policy which post-dates the signature of the Contract, or unless 

instructed to do so by the Purchaser. 

 

3.1.2. The Supplier shall notify the Purchaser of the content of the Products subject to 

foreign export controls other than ITAR. The Supplier shall not increase said content 

unless it stems from a change in control policy by a foreign Government authority, or 

from direction given by the Purchaser. 

 

3.1.3. The Supplier shall perform the de minimis calculation defined in Part 734 of the 

American Export Administration Rules and shall inform the Purchaser in writing of the 

answer as part of the CDR data pack submission for that part of the content subject to 

EAR control. 
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3.2. PRE-DELIVERY & TITLE 

 

3.2.1. The Supplier shall give the Purchaser reasonable forewarning in writing of the date 

when inspections and tests are to be carried out by either itself or its supply chain. If 

the Purchaser wishes to witness said activities in accordance with Clause 3.3 in this SFT 

(Quality & Access) then it will notify the Supplier accordingly, however, any failure by 

the Purchaser to subsequently attend shall not prevent delivery of the Products.  

 

3.2.2. If these inspections and tests show the Products to be defective then the Supplier 

shall rectify the defect and repeat said activities at its own expense before instigating 

delivery. 

 

3.3. QUALITY & ACCESS 

 

3.3.1. The Supplier and its supply chain shall permit the Purchaser and the End-User, 

subject to reasonable notice to confirm that the work under the Contract is being 

performed in accordance with the controlling procedures, processes and 

documentation. 

 

3.4. DEFECTS AFTER DELIVERY  

3.4.1. Warranty  

 

3.4.1.1. Where the Purchaser exercises its right under the warranty clause of the 

Agreement, the Supplier shall collect the defective Product(s) from the Purchaser’s 

nominated mainland UK location and re-deliver corrected Product(s) as soon as 

practicable thereafter, but no later than 45 (forty five days) after notification that 

the defective Products are available for collection. Should corrected Products not 

be redelivered within the said 45 day period, the Purchaser may claim reasonable 

direct losses incurred as a result of the delay. In addition, should the Supplier 

repeatedly fail to re-deliver corrected Products within the said 45 day period, such 

that the Purchaser has reasonable grounds to believe that the Supplier is 

incapable or unwilling to provide corrected Products within a reasonable time, the 

Purchaser may perform or have performed the work of rectification and all his 

costs and outgoings shall be reimbursed by the Supplier. 

 

3.4.1.2. The Supplier shall provide the Purchaser with a Defect Investigation Report 

which identifies the cause of the defect and recommends any corrective and 

preventative actions to be taken in respect of other Products that have or have 

yet to be supplied. Said report shall be supplied before the re-delivery of repaired 

or replacement Products. Should defective Products impair the use of any other 

delivered Products, then the period stated in Clause 5 for those Products whose 

use has been impaired, shall be extended by the duration of the impairment.  

 

3.4.1.3. If the Parties agree in writing that the Purchaser can rectify the defective 

Products at the Supplier’s risk and expense, such rectification shall not affect the 

Supplier’s obligations or the Purchaser’s rights under the Contract, provided 

always that the work is carried out in accordance with the Supplier’s instructions. 
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3.4.1.4. In the event that a dispute arises between the Parties over the liability for 

the defective Products, the Supplier shall nonetheless take action to address the 

defect and shall re-deliver corrected product as soon as practicable without 

prejudice to his rights and remedies under the Contract. 

 

3.4.2. Latent & Systematic Defects 

 

3.4.2.1. The Supplier shall, at no cost to the Purchaser, investigate, diagnose and 

correct any Latent and Systematic Defect in Products where those Latent and 

Systematic Defects are notified to it in writing by the Purchaser within the period 

of ten (10) years after the actual or Contracted delivery, whichever is the later 

date provided always that the defect has not been caused by the failure of the 

Purchaser and/or End User to operate, maintain and store the Good(s) correctly in 

accordance with the written instructions of the Supplier. 

 

3.4.2.2. A ‘Latent and Systematic Defect’ is defined as a defect which, despite the 

efforts of both Parties, may not have been discovered, or discoverable, through 

the inspection, qualification and acceptance test processes pursuant to the 

Contract and may not be evident from initial use by the Purchaser or End User 

and where the same or similar defect is, or there is evidence to suggest and 

cannot be disproven by the Supplier may be, present in greater than 5% (Five 

percent) of the quantity of the same or similar configuration Products delivered 

under the Contract or any Purchase Order raised under the Contract. Cumulative 

failures of less than 5% (Five percent) shall, unless otherwise agreed, be resolved 

in accordance with the above Warranty provisions or by separate repair order 

where the defect is not covered by the warranty. 

 

3.4.2.3. Regardless of whether the Latent and Systematic Defect is the result of a 

design deficiency, a manufacturing deficiency or the Products have become 

defective through use or over time (other than as a result of fair wear and tear) 

the Supplier shall: 

(a) At no charge to the Purchaser, investigate and correct the Products notified by 

the Purchaser under Clause 5.2.1 and all similar Products which are, or may be 

or may become defective, by redesign (including any test and re-qualification 

necessary to demonstrate to the satisfaction of the Purchaser the rectification 

of the defect), repair, modification or replacement of the Products at Supplier’s 

option or by any other means acceptable to the Purchaser; and 

(b) make any necessary correction, modification or replacement at the Supplier’s 

option of any other Products (including Technical Information) which are 

affected by the Latent and Systematic Defect, whether or not those Products 

have already been accepted or delivered and such remedial action shall be at 

no charge to the Purchaser and 

(c) reimburse the Purchaser the reasonable and demonstrable direct costs incurred 

by the Purchaser arising from the Latent and Systematic Defects, up to a 

maximum of 15% (15 percent) of the Contract value.   

3.4.2.4. If the Supplier fails to rectify a Latent and Systematic Defect in the Products 

within reasonable timescales agreed by the Parties as a result of the Purchaser’s 
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notice referred to in Clause 5.2.1 above, the Purchaser may perform or have 

performed the work of rectification and all his costs and outgoings shall be 

reimbursed by the Supplier. 

 

3.4.2.5. The above clauses covering Latent & Systematic defects shall apply 

notwithstanding any legislation to the contrary. 

 

3.5. PROPERTY ISSUED BY THE PURCHASER 

 

3.5.1. The Supplier shall promptly advise the Purchaser should the Purchaser’s Tooling be 

found to be defective on use, whereupon the Purchaser will use its reasonable 

endeavours to rectify the situation to enable the Supplier to maintain its production 

programme, subject to the Purchaser’s Tooling having been correctly stored, handled 

and operated by the Supplier. 

 

3.5.2. The Supplier shall be responsible for ensuring that adequate insurance is in place to 

cover the risks to the Purchaser’s Tooling or Property and shall provide proof of that 

insurance to the Purchaser upon request. 

 

3.5.3. The Supplier shall retain any packaging supplied with the Purchaser’s Tooling or 

Property for potential re-use. 

 

3.5.4. The Supplier shall retain and maintain any Log Books, Unit History Cards or similar 

provided with the Purchaser’s Tooling or Property. 

 

3.6. CONFIDENTIALITY & PUBLICITY 

 

3.6.1. The Supplier shall neither publish any advertisement in respect of the Contract; nor 

cause any publication to be made relating to the existence or performance of the 

Contract unless otherwise approved by the Purchaser.  

 

3.7. HEALTH & SAFETY 

 

3.7.1. The Supplier shall provide a copy of his Health and Safety Policy and/or his Risk 

Prevention Policy and/or his Environmental Policy to the Purchaser upon request.  

 

3.7.2. The Supplier shall ensure that during the conduct of the Contract he avoids using any 

prohibited substances as specified both in the UK Health and Safety Commission’s ACOP 

series documents or any amendment thereto and any other applicable legislation, be it 

UK or European in origin, except for any purpose covered in the said document by an 

official exemption. 

 

3.7.3. The Products shall be fitted with a recognisable warning label, if they contain any 

Electro Static Sensitive Devices that need to be protected when they are handled. 

 

3.7.4. If the Products in their own right are either a hazardous material or substance, or if 

they may release such during normal operation, maintenance, disposal or in the event 

of an accident then the Supplier shall provide the Purchaser with a Safety Data Sheet 

for each hazardous material and substance in accordance with the extant Chemicals 

(Hazard Information and Packaging for Supply) Regulations (CHIP) or safety 
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information as required by the UK Health and Safety at Work, etc Act 1974 and any 

regulations made under that Act.   

 

3.7.5. If the hazardous material or substance is classed as radioactive in accordance with 

the statutory provisions for the control of radioactivity, then the Supplier shall 

additionally provide the Purchaser with details of: 

a) activity; 

b) the substance and form (including isotope); 

c) whether it is a radiation generator and the type of radiation. 

 

3.7.6. If the Products or the released hazardous material or substance has magnetic 

properties, then the Supplier shall additionally provide the Purchaser with details of the 

magnetic flux density at a defined distance for the condition in which it is packed. 

 

3.7.7. The Supplier shall provide the information requested in Clauses 8.4, 8.5 and 8.6 

above at least 3 (three) months before delivery of the Products. 

 

3.7.8. The Products shall be individually marked or labelled to indicate any special safety 

handling, storage or disposal requirements relating to its hazardous content. 

 

3.8. USE OF UNDUE INFLUENCE 

 

3.8.1. The Supplier warrants that he has not given, offered or promised to give, directly or 

indirectly any gift, consideration, reward, commission, fees brokerage or inducement to 

any person in the service of the Government of India or otherwise in procuring of the 

Contract or forbearing to do or for having done or forborne to do any act in relation to 

the obtaining or execution of the Contract or any other Contract with the Government 

of India for showing or forbearing to show favour or disfavour to any person in relation 

to the Supplier any other Contract with the Indian Government. Any breach of the 

aforesaid undertaking by the Supplier or any one employed by him or acting on his 

behalf (whether with or without the knowledge of the Supplier) or the commission of 

any offers by the Supplier or anyone employed by him or acting on his behalf, as 

defined in Chapter IX of the Indian Penal Code, 1860 or the Prevention of Corruption 

Act, 1947 or any other Act enacted for the prevention of corruption shall entitle the 

Purchaser to terminate the Contract for default on behalf of the Indian Government 

with the Supplier and recover from the Supplier the full amount of any loss arising from 

such termination. The decision of the Government of India or his nominee to the effect 

that a breach of the undertaking had been committed shall be final and binding on the 

Supplier. 

 

3.8.2. The giving or offering of any gift, bribe or inducement or any attempt at any such act 

on behalf of the Supplier towards any representative of the Government of India or to 

any other person in a position to influence any representative of the Government of 

India for showing any favour in relation to this or any other contract with the Indian 

Government shall render the Supplier to such liability/ penalty as the Government of 

India may deem proper, including but not limited to termination of the contract by the 

Purchaser, imposition of damages and refund of the amounts paid by the Purchaser 

under the Contract. 
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3.9. AGENTS & AGENCY COMMISSION 

3.9.1. The Supplier warrants that has not engaged any individual or firm, whether Indian or 

foreign whatsoever, to intercede, facilitate or in any way to recommend to the 

Government of India or any of its functionaries, whether officially or unofficially, to the 

award of the contract to the Supplier; nor has any amount been paid, promised or 

intended to be paid to any such individual or firm in respect of any such intercession, 

facilitation or recommendation. The Supplier agrees that if it is established at any time 

to the satisfaction of the Indian Government that this declaration is in any way invalid 

or if at a later stage it is discovered by the Government of India that the Supplier has 

engaged any such individual/firm, and paid or intended to pay any amount, gift, 

reward, fees, commission or consideration to such person, party, firm or institution, 

whether before or after the signing of this contract, the Supplier will be liable to refund 

that amount to the Government of India via the Purchaser. The Supplier will also be 

debarred from entering into any supply Contract with the Government of India for a 

minimum period of five years. The Government of India will also have a right to 

consider instructing the Purchaser to cancel the Contract either wholly or in part, 

without any entitlement or compensation to the Supplier who shall in such event be 

liable to refund all payments made by the Purchaser under the Contract along with 

interest at the rate of 2% per annum above LIBOR rate. The Purchaser on behalf of the 

End User will also have the right to recover any such amount from any contracts 

concluded earlier with the Government of India. 

 

 

 

 

 


